THE HIGHEST CODE IN THE LAND: AN EXAMINATION OF THE ETHICS OF THE

SUPREME COURT



“A Justice of the Supreme Court of the United States should maintain and observe high
standards of conduct in order to preserve the integrity and independence of the federal judiciary.”
So reads the text of the opening canon of the recently-adopted code of conduct of the Supreme
Court.! Grand words, certainly, but their exact meaning and the efficacy of such a code has been
drawn into question increasingly through the last decade. Controversial Court rulings and
increased scrutiny of the personal lives of the nine justices, as well as the timing of the adoption
during a moment of particular civil uproar, has placed the taste of window-dressing around the
new code. Additionally, calls for term limits, impeachments and general anger against the Court
have swelled since the landmark abortion rights decision in the 2022 Dobbs decision.? In general,
the time for examining new institutions for the court has rarely seemed riper.

When discussing a major reform, particularly to such an influential and long-standing
body, it is important to have a clear view of the reform’s necessity. In the case of the Court, there
is a growing abundance of examples of this necessity. In 2023, the Associated Press issued a
report drawing from reporting by ProPublica and a number of other sources that issued a
relatively scathing review of the ethical conduct of Justices Alito and Thomas of the Supreme
Court.® According to this report, both justices have in the past accepted some sort of financial,
political, or social reward from donors, sometimes in excess of hundreds of thousands of dollars.
In the case of Justice Alito, this takes the form of speaking at conservative foundation meetings

and conferences, typically at no expense to himself, as well as conveyance in private jets and
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trips to luxury outdoor retreats. In addition to this undeniably suspect behavior and his complete
failure to report the gifts and travel as federal employees are typically required to, Justice Alito
went on to sit the bench in over a dozen further cases involving financial entities under the
control of one of these donors, a hedge fund manager and billionaire conservative donor named
Paul Singer.

Justice Thomas has recently been the victim of a similar scandal, although to a far greater
degree. Further ProPublica reporting on the justice’s dealings with the real estate mogul Harlan
Crow has revealed a shocking degree of collusion between the two men. Crow is recorded as
having paid for: tuition at a private boarding school for a child Thomas and his wife are raising,
the house Thomas’s mother lives in, and most notably, dozens of private jet flights and luxury
vacations for the justice and his family, spanning back years.* Other benefactors have
contributed to similar leveraging donations, and in most cases the ethics of these men are
decidedly questionable; all are mega donors funding a singular political viewpoint that is widely
considered to be reactionary. Crow himself is noted as possessing memorabilia from
dictatorships and Nazi Germany, including a signed copy of Mein Kampf and a “Garden of Evil”
containing statues of war criminals, Confederates, and brutal dictators. Such occurrences are
seemingly the tip of the iceberg.

With this growing trend towards unscrupulous dealing, or at least greater revelation of
such bad actors, the danger an unregulated Court poses becomes quite evident. This danger is
reinforced, however, when considering the policy-making power that the Supreme Court holds,

given both its status as a framed branch of government and also perhaps the most independent
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federal branch, as far as decision-making is concerned. In their 2001 paper, authors Epstein,
Knight, and Martin examine the power wielded by the Court as a policy-making entity. In
discussing the power of judicial review, the authors posit that any law the justices choose to
review can be interpreted completely differently to its foundational intent, thus subtly changing
the short-run effect of the law, but also implementing a precedent that defines Congressional
action for years to follow.® In effect, if they choose, the justices can take decision-making and
legal implementation directly out of the hands of those who wrote the law in the first place.

Synthesizing this information with the current ethical concerns posed by some members
of the Court yields frightening results and paints a grim picture of a potential allowed under this
system. Supposing nefarious influences managed to undermine the ethical footing of a number of
justices, the entire policy-making process of the United States could be placed in jeopardy,
theoretically speaking, by a handful of malintended persons. While this is on the surface a rather
unrealistic proposition, many less likely mechanisms have been utilized by similarly malicious
groups to destroy the foundations of a democracy and cement their own power and agenda. If
this potential exists within our republic, it is to be expected that changes will be made.

The question then arises: what is to be changed? A good beginning point is typically the
source material, and as such, a brief examination of the text of the Court’s code of conduct is in
order. The basic concept is simple and in line with the codes it was sourced from, typical of the
judicial system; justices are expected to maintain limited financial attachments, divest
themselves from political pursuits, and limit their involvement in affairs that could compromise

their neutrality and ability to, “avoid impropriety and the appearance of impropriety in all
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activities.”® There are a few basic issues with this code. Firstly, the entire text is remarkably
nebulous, with very little definitions as to what impropriety, impartiality, and good behavior
actually mean. This is a problem that has existed with and has been argued against the Supreme
Court since the Court’s creation, using the Good Behavior clause of the Constitution.
Additionally, the code provides no form of redress to its suggestion. Granted, consequences are
typically not a facet of a code of conduct, but such consequences exist practically nowhere. Per
the research of legal scholar James Alfini, only two sources of guidance on such matters as
recusal and discipline exist for justices — a single Congressional statute, and the previously-
discussed code.’

Given the lack of procedures in place to ensure the fulfillment of these good behavior
guidelines, Alfini proposes the following: the Court would be best-served by the adoption of a
simple, clear procedure for cases in which a justice is expected to recuse themselves, as well as
greater transparency and accountability in instances of justice misconduct. Overall, the author
argues that showing the more transparent, cleaner function to the public allows the Court to
maintain their impartial image and reinforce decisions by pointing to a clearly-reasoned decision.
The second major flaw with the code is within the text of Canon 3, Section A, which states that
justices, “should not be swayed by partisan interests, public clamor, or fear of criticism.” While
the reasoning behind the statement is clear — a judiciary that legislates instead of arbitrating is no
judiciary — the risk of over-insulating the judiciary from criticism should not be underestimated.

By placing justices seemingly above scrutiny, the incentive is created to issue a ruling out of a
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justice’s own exclusive opinion, with no consideration given to the people they represent,
however indirectly.

This argument, however, runs counter to much of the established thinking on Supreme
Court ethics. In a 2020 article published in the Georgetown Journal of Legal Ethics, scholar
Madeleine Case argues that by enforcing external standards onto the Supreme Court, the
judiciary stands to lose its neutrality and capability to effectively and efficiently make decisions.®
The article begins with a discussion of the structural issues inherent in attempting to regulate the
Supreme Court. Firstly, there is the simple problem of enforcement. If the Supreme Court is the
highest court and judiciary in the land for appeals of all nature, where are the Court’s justices to
appeal an issue? Attempting to impose oversight on the highest regulator in the country thus
poses the obvious question. The next logical step is to attempt to devise a system for internally
regulating the Court using mechanisms enforced by the Chief Justice and supporting apparatus.
The author cautions even more strongly against this course of action, arguing that creating
factions within the court and fostering distrust between justices would be incredibly detrimental
to the function of the Court and its decision-making capacity. Overall, Case takes serious
umbrage at the concept of external imposition on the Court.

To that same concept, Case’s paper argues that the Court is already regulated; the
impeachment process and trial mechanisms already instituted by the Constitution have served
fully sufficient, as justices have been tried, convicted, and removed in the past for offenses. This

point, however, implies a fundamental fallacy in Case’s prior argument — the Court is already

subject to oversight, and thus an adjustment of the degree to which it is observed would be
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minimally detrimental to the Court’s function. Additionally, these procedures are only effective
when Congress is willing to define the Good Behavior clause of the Constitution, an act that they
historically are rarely wont to do. Finally, the author of the paper speaks to the so-called “duty to
sit” and the difficulties that any kind of mandatory recusal poses. By asking a justice to withdraw
themselves from a case, the Court loses a full ninth of its membership, with its capacity to make
a fully informed decision dropping proportionately. The argument misses yet another proverbial
trick here, as claiming the integrity of a fully informed decision implies that a justice’s
information is not colored or biased in any fashion, as a mandatory recusal would likely imply
some coloration of a justice’s opinion.

Generally speaking, the Supreme Court stands at something of a crossroads in the modern
political era. The current paradigm in Court ethics teeters upon the precipice of partisan interests,
particularly in the age of extended digital connection and information exchange. With pressures
on the Court like Justice Alito’s political connections, Justice Thomas’s fiscal and familial ties to
both donors and activists (including his own wife, the conservative speaker and attorney Ginni
Thomas), and the late Justice Ginsburg’s regularly-charged political speech, many have begun to
question the ability of the Supreme Court and Chief Justice Roberts to maintain the institution’s
historical neutrality in policy-making. While a number of courses have been proposed and
considered, the increasingly controversial role of the Supreme Court in a rapidly polarizing
political system needs to be clearly outlined and strictly guarded against deviation.

In order to serve as the counterweight that the judiciary has served as in the past,
balancing the impact of presidential and congressional decisions, the Court has effectively been
forced to institute new measures such as clearer rules for recusal and more forthright and honest

communication about justices' connections with plaintiffs in any given case. Research conducted



by legal scholar Robert Dahl, cited by authors Epstein et al., states that a president is able to
appoint an average of two justices per term, a number that has begun to decline in recent years as
justice tenure increases. This paradigm limited the power of justices to enact their judicial
review, as the Supreme Court saw regular reinvigoration, but as the Court’s internal mechanisms
shift, so must its external inputs. Thus, instituting stricter guidelines on the Court serves not only
to protect the Court’s interests and reputations, as opposed to weakening its standing, but also to
reinforce public perception of the Court as neutral, regardless of any inherent partisan sway.
Such guidelines also provide a method for the legislature to intervene in a particularly
problematic situation, such as that of inappropriate donations for example, and suitably excoriate
the responsible justice(s), thereby safeguarding the Court from itself.

In the grand scheme of US legal history, despite the recent adoption of a code of conduct
by the Supreme Court, there still remains one singular glaring flaw: external and internal
oversight and discipline alike are practically non-existent, and this failure effectively creates a
policy-making branch of government with no checks and balances, flying directly in the face of
Constitutional framing.'® Without a series of checks and balances, upon which the Court was
founded at the inception of the republic, countermajoritarian sentiments within the otherwise
free-acting judiciary are capable of running roughshod over the elected representatives of the
hundreds of millions that the justices themselves ostensibly serve the best interests of. While
many argue that any further oversight would interfere with the Constitutional purpose of the

Court and prevent its efficient function, the interactions between the Court and the public in the
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last fifty years have soundly demonstrated this to be a fallacious argument. Greater transparency
and accountability on the part of the Court serves not only to protect its interests and reputation
but also the needs of the American public and its fellow branches of government. As some
members of the Supreme Court have said themselves, originalism and precedent must sometimes

yield to a change in the world they exist in.
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